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Statutes— Two-Thirds of "House" Necessary to Pass Statute over 
Veto.— In Missouri Pac. Ry. Co. v. Kansas, 39 Sup. Ct. Rep. 93, the 
Supreme Court of the United States held that the meaning of 
"House," within Const, art. I, sec. 7, cl. 2, requiring a two-thirds 
vote of each house to pass a bill over a veto, is the quorum given 
legislative power by § 5, and not the entire membership. 

Chief Justice White, delivering the opinion of the court, said in 
part: "The identity between the provision of article 5 of the Consti- 
tution, giving the power by a two-thirds vote to submit amendments, 
and the requirements we are considering as to the two-thirds vote 
necessary to override a veto makes the practice as to the one ap- 
plicable to the other. 

"At the first session of the first Congress in 1789 a consideration 
of the provision authorizing the submission of amendments neces- 
sarily arose in the submission by Congress of the first ten amend- 
ments to the Constitution embodying a bill of rights. They were 
all adopted and submitted by each house organized as a legislative 
body pursuant to the Constitution, by less than the vote which 
would have been necessary had the constitutional provision been 
given the significance now attributed to it. Indeed, the resolutions 
by which the action of the two houses was recorded demonstrate 
that they were formulated with the purpose of refuting the conten- 
tion now made. The Senate Record was as follows. 

'Resolved: That the Senat do concur in the resolve of the House 
of Representatives on "articles to be proposed to the Legislatures 
of the states as amendments to the Constitution of the United 
States," with amendments; two-thirds of the Senators present con- 
curring therein.' 1st Cong. (1st Sess.) September 9, 1789, Senate 
Journal, 77. 

And the course of action in the House and the record made in 
that body is shown by a message from the House to the Senate 
which was spread on the Senate Journal as follows: 

'A message from the House of Representatives. Mr. Beckley, 
their clerk, brought up a resolve of the House of this date, to agree 
to the * * * amendments proposed by the Senate to "Articles 
of amendments to be proposed to the Legislatures of the several 
states as amendments to the Constitution of the United States," 
* * *; two-thirds of the members present concurring on each 
vote. * * ** 1st Cong. (1st Sess.) Sept. 21, 1789, Senate Jour- 
nal, 83. 

When it is considered that the chairman of the committee in 
charge of the amendments for the House was Mr. Madison, and 
that both branches of Congress contained many members who had 
participated in the deliberations of the convention or in the pro- 
ceedings which led to the ratification of the Constitution, and that 
the whole subject was necessarily vividly present in the minds of 
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those who dealt with it, the convincing effect of the action cannot 
be overstated. 

But this is not all, for the Journal of the Senate contains further 
evidence that the character of the two-thirds vote exacted by the 
Constitution (that is, two-thirds of a quorum) could not have been 
overlooked, since that journal shows that at the very time the 
amendments just referred to were under consideration there were 
also pending other proposed amendments, dealing with the treaty 
and lawmaking power. Those concerning the treaty-making power 
provided that a two-thirds vote of all the members (instead of that 
proportion of a quorum) should be necessary to ratify a treaty deal- 
ing with enumerated subjects, and exacted even a larger propor- 
tionate vote of all the members in order to ratify a treaty dealing 
with other mentioned subjects; and those dealing with the lawmak- 
ing power required that a two-thirds (instead of a majority) vote 
of a quorum should be necessary to pass a law concerning specified 
subjects. 

The construction which was thus given to the Constitution in 
dealing with a matter of such vast importance, and which was nec- 
essarily sanctioned by the states and all the people, has governed 
as to every amendment to the Constitution submitted from that day 
to this. This is not disputed, and we need not stop to refer to the 
precedents demonstrating its accuracy. The settled rule, however, 
was so clearly and aptly stated by the Speaker, Mr. Reed, in the 
House, on the passage in 1898 of the amendment to the Constitu- 
tion providing for the election of Senators by vote of the people, 
that we quote it. The ruling was made under these circumstances: 
When the vote was announced, yeas, 184, and nays, 11, in reply to 
an inquiry from the floor as to whether such vote was a compliance 
with the two-thirds rule fixed by the Constitution, as it did not con- 
stitute a two-thirds vote of all the members elected, the speaker 
said: 

'The question is one that has been so often decided that it seems 
hardly necessary to dweil upon it. The provision of the Constitu- 
tion says "two-thirds of both houses." What constitutes a house? 
A quorum of the membership, a majority, one-half and one more. 
That is all that is necessary to constitute a house to do all the busi- 
ness that comes before the House. Among the business that comes 
before the House is the reconsideration of a bill which has been 
vetoed by the President; another is a proposed amendment to the 
Constitution; and the practice is uniform in both cases that if a quo- 
rum of the House is present the House is constituted, and two-thirds 
of those voting are sufficient in order to accomplish the object. 
* * ** 5 Hinds' Precedents of the House of Representatives, pp. 
1009-1010. 

This occurrence demonstrates that there is no ground for saying 
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that the adherence to the practice settled in both houses in 1789 re- 
sulted from a mere blind application of an existing rule, a conclu- 
sion which is also clearly manifested, as to the Senate, by proceed- 
ings in that body in 1861 where, on the passage of a pending 
amendment to the Constitution, as the result of an inquiry made 
by Mr. Trumbull relative to the vote required to pass it, it was de- 
termined by the Senate by a vote of 33 to 1 that two-thirds of a 
quorum only was essential. 36 Cong. (2d. Sess.) March 2, 1861, 
Senate Journal, 383. 

In consequence of the identity in principle between the rule ap^ 
plicable to amendments to the Constitution and that controlling in 
passing a bill over a veto, the rule of two-thirds of a quorum has 
been universally applied as to the two-thirds vote essential to pass a 
bill over a veto. In passing from the subject, however, we again direct 
attention to the fact that in both cases the continued application of 
the rule was the result of no mere formal following of what had gone 
before but came from conviction expressed, after deliberation, as to 
its correctness by many illustrious men. 

While there is no decision of this court covering the subject, in 
the state courts of last resort the question has arisen and been 
passed upon, resulting in every case in the recognition of the prin- 
ciple that, in the absence of an express command to the contrary, 
the two-thirds vote of the house required to pass a bill over a veto 
is the two-thirds of a quorum of the body as empowered to perform 
other legislative duties. Warehouse v. Mclntoch, 1 Ala. App. 407, 
56 South. 102; State v. McBride, 4 Mo. 303, 29 Am. Dec. 636; South- 
worth v. Railroad, 2 Mich. 287; Smith v. Jennings, 67 S. C. 324, 45 
S. E. 821; Green v. Weller, 32 Miss. 650." 



Wills — Revocation — Requesting Destruction by Third Party.— In 
the case of In the Matter of McGill, 61 N. Y. Law J. 275, it appeared 
that testatrix made a will giving her property to one Thomas Hart, 
and that shortly before her death she sent her attorney a writing, 
signed by herself, and witnessed by two witnesses, which read: 
"Please destroy the will I made in favor of Thomas Hart." Before 
the attorney had an opportunity of carrying out the request the tes- 
tatrix died. In answer to the contention that the writing was a rev- 
ocation of the will the court said: "If the decedent intended to re- 
voke the will by executing the instrument in question, why was the 
document directed to O'Kennedy, and why did she ask him to de- 
stroy it? The physical destruction of the instrument would add noth- 
ing to the effect of the revocation. If the instrument revoked the 
will nothing that was done to the document could in any way have 
the slightest effect upon its further validity. As a testamentary dis- 
tribution recognizable in law it would have ceased to exist the mo- 



